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WHAT IS 
HARASSMENT?



Unwelcome conduct based on: 

Harassment Is: 



Harassment & 

Discrimination 

Based on Sex



Harassment Based on Gender

•

•

•

•

•

•



Extra Examples



Discrimination Based on Pregnancy

• Current pregnancy; 

• Past pregnancy; 

• Potential pregnancy; 

• Medical conditions related to pregnancy or 

childbirth (including breastfeeding and/or 

lactation); 

• Having or choosing not to have an abortion; 

• Birth control (contraception).

This can include issues such as: 

It is unlawful to discriminate against or harass a worker because of pregnancy, 

childbirth, or related medical conditions, or because of a pregnancy-related 

physical or mental disability.



Discrimination Based on Pregnancy

•

•

•

•

⚬

⚬

⚬



EXAMPLE



EXAMPLE



EXAMPLE



DISCRIMINATION/HARASSMENT 
BASED ON SEXUAL ORIENTATION 

& 
GENDER IDENTITY



Bostock v. Clayton 

County, Georgia



Bostock Continued



Bostock: But-For Test

•



Bostock Cont.



Bostock Continued



EEOC Guidance RE: Harassment based on SI or GI

•

•

•



Bathrooms & Other Facilities

• The Supreme Court in Bostock specifically states, “Under Title VII too, we do 

no purport to address bathrooms, locker rooms, or anything else of the 

kind.” 

• However, the Equal Employment Opportunity Commission (EEOC), has 

taken the position that “employers may not deny an employee equal 

access to a bathroom, locker room, or shower that corresponds to the 

employee’s gender identity.”



Use of Pronouns

• “Intentionally and repeatedly using the wrong name and pronouns to 

return to refer to a transgender employee could contribute to an unlawful 

hostile work environment.” 

• Unlawful harassment includes unwelcome conduct that is based on gender 

identity. To be unlawful, the conduct must be severe or pervasive when 

considered together with all other unwelcome conduct based on the 

individual’s sex (including gender identity) thereby creating a work 

environment that a reasonable person would consider intimidating, hostile, 

or offensive. 



•

•

•

•

•

•

•

Harassment Based on Sexual Orientation 
& Gender Identity



Example 1:
• Chloe is approached by her supervisor, Alton, who asks whether she was “born 

a man” because he had heard a rumor that “there was a transvestite in the 

department.” Chloe disclosed to Alton that she is transgender and asked him to 

keep this information confidential. 

• After this conversation, Alton instructed Chloe to wear pants to work because a 

dress would be “inappropriate,” despite other purchase order coordinators 

being permitted to wear dresses and skirts. Alton also asks inappropriate 

questions about Chloe’s anatomy and sexual relationships. 

• Further, whenever Alton is frustrated with Chloe, he misgenders her by using, 

with emphasis, “he/him” pronouns, sometimes in front of Chloe’s coworkers. 



Example 2:

Heidi recently attended a company award 

ceremony with her wife, Naomi. After the 

ceremony, one of Heidi's coworkers, Trevor, 

approaches Heidi and says, “I did not know 

you were a dike, that’s so hot.” Trevor asks 

Heidi questions such as, “because you are 

both girly-girls, who is the man in your 

marriage?” And “who wears the pants at 

home?”



•

•

•

Why Does it Matter?



An individual’s supervisor

A supervisor in another area

A co-worker

Someone who is not an employee of 

the county

Who Can 
Commit 
Harassment?

If harassment occurs at work, it 
needs to reported, 
investigated, and addressed 
promptly.



Who Can Bring a 
Harassment Claim?
•

•

⚬

⚬



Potential Claims
•

•

•

•

•



•

•

•

•

⚬

Quid Pro Quo



•

•

Hostile Work 
Environment (HWE)



HWE Continued

•

•

•

•

•



What is NOT a HWE?



HWE
Employer Knew/Should 
Have Known

•

•

•

•

•

•



HWE: No Employer Knowledge
Anderson v. Durham D& M, L.L.C., 606 F.3d 513 (2010)

•

•

•

•



DOES NOT have to occur on the 

premises.

CAN occur:

Claims of harassment which occur off the 

clock or outside of the workplace STILL 

need to be promptly investigated and 

remedial action STILL need to take place.

HWE: Where 
and When?



HWE
Henthorn v. Capitol Communications, 

Inc., 359 F.3d 1021 (2004)

Lewd or Threatening Comments

Physical Touching

Sexual Propositions

Sexual Comments Made About 
the Victim in their Presence



Retaliation

•

•

1

2

3



INVESTIGATING 
CLAIMS OF 

HARASSMENT





The Investigation Process



Notice



Conduct 
Interviews



Conduct Interviews

•

•

⚬

⚬

⚬



Other 

Parties



Collect Documentation & Other 
Information



CONCLUSIONS
DO NOT LEAVE YOUR INVESTIGATION 
OPEN. ALL INVESTIGATIONS MUST HAVE 
A CONCLUSION.

If no determination can be made 
because the evidence is inconclusive, 
you should undertake further 
preventative measures, such as training 
and monitoring.

Unsubstantiated does not mean the 
allegation is untrue.  It means there isn't 
enough evidence from the investigation 
to prove it occurred.

If there is no conclusion, put that in your 
findings.  Inconclusive is your 
conclusion.



Now what?

•

•

•

•

•

•

•



DOCUMENT
DOCUMENT
DOCUMENT!



Confidentiality



Resignation

•

•

•

•





CONTACT 
INFORMATION
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