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Premium Pay

Final Rule “Policy Language”
Final Rule Pg. 4450

§ 35.6 Eligible uses

Providing premium pay to eligible workers.

A recipient may use funds to provide premium pay to eligible workers of the recipient who
perform essential work or to provide grants to eligible employers that have eligible workers
who perform essential work, provided that any premium pay or grants provided under this
paragraph (c) must respond to eligible workers performing essential work during the COVID-19
public health emergency. A recipient uses premium pay or grants provided under this
paragraph (c) to respond to eligible workers performing essential work during the COVID-19
public health emergency if:

(1) The eligible worker’s total wages and remuneration, including the premium pay, is
less than or equal to 150 percent of the greater of such eligible worker’s residing State’s
or county’s average annual wage for all occupations as defined by the Bureau of Labor
Statistics” Occupational Employment and Wage Statistics;

(2) The eligible worker is not exempt from the Fair Labor Standards Act overtime
provisions (29 U.S.C. 207); or

(3) The recipient has submitted to the Secretary a written justification that explains how
providing premium pay to the eligible worker is responsive to the eligible worker
performing essential work during the COVID-19 public health emergency (such as a
description of the eligible workers’ duties, health, or financial risks faced due to COVID—-
19, and why the recipient determined that the premium pay was responsive despite the
worker’s higher income).

Treasury SLFRF Policy Clarification Resource: Summary of Interim Final
Rule Public Comments and Treasury’s response.

Executive Summary of Major Changes and Clarifications
Final Rule Pg. 4339

Premium Pay: The final rule offers more streamlined options to provide premium pay, by
broadening the share of essential workers who can receive premium pay without a written
justification while maintaining a focus on lower-income and frontline essential workers.


https://www.govinfo.gov/content/pkg/FR-2022-01-27/pdf/2022-00292.pdf#page=113
https://www.govinfo.gov/content/pkg/FR-2022-01-27/pdf/2022-00292.pdf#page=2

Background and Summary of the Interim Final Rule
Final Rule Pg. 4396

Premium Pay

Sections 602(c)(1)(B) and 603(c)(1)(B) of the Social Security Act, as added by the ARPA, provide
that SLFRF funds may be used ““to respond to workers performing essential work during the
COVID-19 public health emergency by providing premium pay to eligible workers of the . . .
government that are performing such essential work, or by providing grants to eligible
employers that have eligible workers who perform essential work.”

Premium pay is designed to compensate workers that, by virtue of their employment, were
forced to take on additional burdens and make great personal sacrifices as a result of the
COVID—-19 pandemic. Premium pay can be thought of as hazard pay by another name.?%®

During the public health emergency, employers’ policies on COVID—-19- related premium pay or
hazard pay have varied widely, with many essential workers not yet compensated for the
heightened risks they have faced and continue to face.?>® Many of these workers earn lower
wages on average and live in socioeconomically underserved communities as compared to the
general population.?®? A recent study found that 25 percent of essential workers were
estimated to have low household income, with 13 percent in high-risk households.261 The low
pay of many essential workers makes them less able to cope with the financial consequences of
the pandemic or their work-related health risks. As Americans return to work and governments
relax certain rules, essential workers will continue to bear the brunt of the risk of maintaining
the ongoing operation of vital facilities and services. The added health risk to essential workers
is one prominent way in which the pandemic has amplified pre-existing socioeconomic
inequities. Premium pay is designed to address the disparity between the critical services
provided by and the risks taken by essential workers and the relatively low compensation they
tend to receive.

The interim final rule established a three-part framework for recipients seeking to use SLFRF
funds for premium pay. First, to receive premium pay one must be an eligible worker. Second,
an eligible worker must also perform essential work. Finally, premium pay must respond to
workers performing essential work during the COVID-19 public health emergency. Most of the
comments received by Treasury pertaining to premium pay related to these three
requirements. Comments also addressed the definition of premium pay generally and posed
questions regarding premium pay program structuring. This section responds to the comments
by addressing the three requirements in turn, then the overall definition of premium pay and,
finally, program structure.

Eligible Workers
The ARPA defines “eligible workers” as ““those workers needed to maintain continuity of
operations of essential critical infrastructure sectors and additional sectors as each . . .



https://www.govinfo.gov/content/pkg/FR-2022-01-27/pdf/2022-00292.pdf#page=59

[government] may designate as critical to protect the health and wellbeing of [its] residents.”
The interim final rule supplemented this definition by identifying a list of ““essential critical
infrastructure sectors” whose workers are eligible workers, based on the list of sectors in the
HEROES Act, a bill introduced in the House of Representatives in 2020 that would have
provided premium pay to essential workers.262 In addition to the critical infrastructure sectors
defined in the interim final rule, the chief executive (or equivalent) of a recipient government
may designate additional non-public 263 sectors as critical so long as doing so is necessary to
protecting the health and wellbeing of the residents of such jurisdiction.
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Public Comment: Treasury received multiple comments on the definition of “eligible worker’
included in the interim final rule. Many commenters agreed with the definition of eligible
worker adopted by Treasury. Other commenters sought clarification about or changes to the
definition of eligible worker, including the definition of eligible sectors, the inclusion of
government workers in the definition of eligible workers, and the process for designating
additional non-public sectors as eligible.

Some commenters asked Treasury to change how it identifies eligible sectors, including
suggestions to add to or subtract from the list of eligible sectors. For example, some
commenters asked Treasury to consider using Bureau of Labor Statistics (BLS)-Standard
Occupational Classifications to identify specific sectors or occupations, in contrast to the
approach taken in the interim final rule, which included a mixture of economic sectors,
industries, and occupations. Many commenters asked Treasury to explicitly clarify that a
particular industry or occupation is covered by the definition of “essential critical infrastructure
sector.” Some of these commenters represented public employees, e.g., employees of facilities
and public works; public utilities; courthouse employees; police, fire, and emergency medical
services; and waste and wastewater services. Others were a mixture of public and private
sector employees, e.g., coroners and medical examiners; transportation infrastructure
(specifically electric vehicle infrastructure and supply equipment); electric utilities, natural gas,
and steam supply; and grocery employees. Other commenters requested that Treasury prohibit
certain occupations currently included in the eligible workers definition (e.g., police and
corrections officers) from receiving premium pay for performance of regular duties.

Commenters also asked Treasury to clarify which government workers are included in the
definition of eligible workers. The interim final rule included as an essential critical
infrastructure sector, ““any work performed by an employee of a State, local, or Tribal
government.” Some commenters requested that Treasury adopt a definition of eligible worker
that includes all employees of the recipient government; however, all public employees of
state, local, and Tribal governments are already included in the interim final rule definition of
“eligible worker.” Commenters asked whether this includes governments that did not receive
SLFRF funds (i.e., “‘non recipient governments’’). Many commenters from Tribal governments
requested that the definition of eligible worker, which includes “any work performed by an



employee of a. .. Tribal government,” also include an employee of a “Tribal enterprise” to
remove uncertainty regarding which employees are included.

Finally, commenters made suggestions for the process by which the chief executive (or
equivalent) of a recipient government may designate additional non-public sectors as critical.
Commenters asked that Treasury adopt a requirement that Treasury must approve or deny any
additional nonpublic sector identified by the chief executive of a recipient government prior to
implementation of the recipient’s program.

Some commenters asked Treasury to clarify whether their chief executive (or equivalent) could
designate particular, and in some cases all, employees of the recipient government as eligible
for premium pay.

Treasury Response: In the final rule, Treasury will preserve the definition of “eligible
worker”” as it was defined in the interim final rule with minor modifications to clarify that all
public employees of recipient governments are already included in the interim final rule
definition of “eligible worker.” A more specific eligibility system (e.g., linking eligibility to
specific occupational or industry codes) would have provided more certainty but would have
been much more rigid. In contrast, the current definition is flexible enough to give recipients
the ability to tailor their premium pay programs to meet their needs while ensuring that
programs focus on sectors where workers were forced to shoulder substantial risk as a result of
the COVID-19 pandemic. Furthermore, the critical infrastructure sectors defined in the interim
final rule already include many of the occupations that commenters requested be added. For
example, Treasury received many comments from public workers asking to be included in the
definition of “eligible worker”” even though these workers already fall within the scope of “any
work performed by an employee of a State, local, or Tribal government.” Treasury has clarified
in the final rule that the chief executive’s discretion to designate additional sectors as critical
relates only to “‘non-public’”” sectors, since all public employees of recipient governments are
already included in the definition of “eligible worker.”” While all such public employees are
“eligible workers’” and the chief executive (or equivalent) of a recipient government may
designate additional non-public sectors as critical, in order to receive premium pay, these
workers must still meet the other premium pay requirements (e.g., performing essential work).

Treasury recognizes that the list of “essential critical infrastructure sectors’ includes both
occupations and sectors. Recipients, if uncertain which occupations are included in a critical
infrastructure sector, may consult government occupational classifications if helpful but are not
required to do s0.2%* Furthermore, a recipient government does not need to submit to Treasury
for approval its designation of a sector as essential critical infrastructure; rather, Treasury will
defer to the reasonable interpretation of the recipient government and the discretion of the
recipient’s chief executive in making such designations. If a recipient is unsure if a non-public
sector is covered by the definition in the final rule,?®® the chief executive (or equivalent) of a
recipient government may also identify the non-public sector as critical so long as the chief



executive deems the non-public sector necessary to protecting the health and wellbeing of
residents. Treasury has, where possible, clarified the definition of “essential critical
infrastructure sectors.” For instance, Treasury has clarified in the final rule that work performed
by an employee of a Tribal government includes an employee of a Tribal enterprise and
discussed in this Supplementary Information how a recipient may qualify other non-public
sectors as essential critical infrastructure.

Essential Work

The interim final rule defined ““essential work’” as work that (1) is not performed while
teleworking from a residence and (2) involves either (i) regular, in-person interactions with
patients, the public, or coworkers of the individual that is performing the work or (ii) regular
physical handling of items that were handled by, or are to be handled by, patients, the public,
or coworkers of the individual that is performing the work. Treasury adopted this definition of
essential work to ensure that premium pay is targeted to workers that faced or face heightened
risks due to the character of their work during a pandemic.

Public Comment: Some commenters found the definition unclear and asked Treasury to
clarify what constitutes “essential work.” Others disagreed with the essential work test
altogether, arguing that it forces recipients to distinguish between essential and nonessential
employees, which may be difficult to do. Accordingly, these commenters asked Treasury to
allow recipients to determine which workers qualify as essential. Treasury also received several
requests that specific occupations be explicitly deemed essential, including all public
employees, veterinarians, election administrators, detention staff and sheriff’s deputies, and
employees of utilities, such as electric power, natural gas, steam supply, water supply, and
sewage removal.

Several commenters requested that Treasury not distinguish between remote and in-person
work or amend the standard so that employees providing essential services would still be
eligible even if they worked remotely. Finally, a few commenters requested clarification as to
the definition of “regular” in-person interactions and whether Treasury could clarify which job
functions merit more (or less) premium pay.

Treasury Response: Treasury is maintaining the definition of “essential work” in the final
rule without modification. The test adopted in the interim final rule was designed to
compensate workers facing disproportionate risk due to the pandemic. COVID-19 is
transmitted through person-to-person interactions, and therefore, workers with regular
inperson interactions are the primary group facing increased health risks. Although COVID-19 is
not transmitted primarily by people handling items, such work may present increased risk in
certain cases, and the final rule maintains the interim final rule’s inclusion of such work in order
to give recipient governments the flexibility to include workers performing such work as they
determine appropriate. Changing the test as some commenters suggested, e.g., by eliminating
the in-person work requirement or allowing recipients to designate which employees are



essential, even if not working in person, would no longer focus the program on workers taking
on additional health risks and instead allow premium pay to be awarded to individuals who
experienced relatively little risk of exposure to COVID-19. To maintain flexibility, Treasury is not
defining the term ““regular” with regard to in-person interactions, allowing recipients to
develop programs based on the specific workforce to be served and local circumstances.
Generally speaking, however, recipients are encouraged to consider an eligible worker’s risk of
exposure in designing premium pay programs.

Respond To
As required by the ARPA, the interim final rule required that premium pay programs “respond

to” eligible workers performing essential work during the COVID-19 public health emergency.
Premium pay responds to eligible workers performing essential work if it prioritizes low- and
moderate-income persons, given the significant share of essential workers that are low- and
moderate-income and may be least able to bear added costs associated with illness. The level
of the award limit—up to $13 per hour not to exceed $25,000 in aggregate—in the ARPA
supports this reasoning.

Accordingly, the interim final rule required written justification for how premium pay to certain
higher-income workers responds to eligible workers performing essential work: If a recipient (or
grantee) uses SLFRF funds to provide premium pay to an employee and the pay or grant would
increase a worker’s total pay above 150 percent of their residing state or county’s average
annual wage for all occupations, as defined by the BLS Occupational Employment and Wage
Statistics, whichever is higher, on an annual basis, then the recipient must provide, whether for
themselves or on behalf of a grantee, written justification to Treasury detailing how the award
responds to eligible workers performing essential work.

Public Comment: Treasury received numerous comments on the wage threshold and the
written justification requirement. Several commenters supported the threshold as a way to
encourage recipients to target premium pay to lower-income, eligible workers. Some
commenters even asked Treasury to make the wage threshold a firm restriction, above which
an eligible worker could not receive premium pay. Others agreed with the threshold but also
requested flexibility to use existing worker classifications as an administratively simple way to
identify workers for whom premium pay would be responsive. For instance, a few commenters
asked Treasury to allow recipients or grantees to presume that premium pay “responds to”
eligible workers performing essential work when it is provided to employees who are not
exempt from the Fair Labor Standards Act (FLSA) overtime provisions—a test that employers
are routinely required to apply.2%®

In contrast, several commenters disagreed with the threshold and the requirement for written
justification. A few commenters thought the threshold was too low to capture employees in
certain critical infrastructure sectors (e.g., public safety, waste collection) and that it did not
sufficiently account for the variance in economic need across different geographic areas and



family structures. Some smaller communities argued that the threshold was difficult to
calculate and apply.

Other commenters proposed revisions for how the threshold is calculated. For instance, a few
commenters asked Treasury to consider using alternative earnings measures such as median
income. Similarly, another commenter asked Treasury to consider the incomes of workers with
different levels of seniority in developing any income thresholds for permitting or reporting on
premium pay.

Finally, there was also some uncertainty as to the threshold and the requirement for written
justification. Some commenters interpreted the threshold as a hard cap on who was eligible for
premium pay, which is not the case. Relatedly, some commenters also requested further
guidance on what recipients should include in the written justification submitted to the
Secretary.

Treasury Response: The final rule makes some modifications to the determination of when
premium pay “responds to”’ eligible workers performing essential work during the public health
emergency. Under the interim final rule, premium pay was responsive if either the workers’ pay
was below a wage threshold or, if the pay was above a wage threshold, the recipient submitted
written justification to Treasury explaining how the premium pay was responsive. The final rule
retains these two means of establishing premium pay in response to workers performing
essential work and adds an additional means of demonstrating that premium pay is responsive.
Under the final rule, a recipient may also show that premium pay is responsive by
demonstrating that the eligible worker receiving premium pay is not exempt from the FLSA
overtime provisions.267 This change will expand the number of workers eligible to receive
premium pay 268 and does not require recipients to provide written justification to Treasury
regarding the workers who are not exempt from the FLSA overtime provisions, making the
program easier to administer for recipients. Incorporating this change further simplifies
application of the final rule for recipients because Treasury understands that most employers,
public and private, are familiar with and are routinely required to apply the FLSA.

With this addition, the final rule provides that premium pay is responsive to eligible workers
performing essential work during the public health emergency if each eligible worker who
receives premium pay falls into one of three categories: (1) The worker’s pay is below the wage
threshold, (2) the worker is not exempt from the FLSA overtime provisions, or (3) the recipient
has submitted a written justification to Treasury.

The final rule makes it clear that written justification to Treasury is not necessary with respect
to eligible workers whose pay is less than the wage threshold. Nor is written justification
necessary with respect to eligible workers who are not exempt from the FLSA overtime
provisions. The written justification is only necessary if the worker’s pay (with or without the
premium) exceeds the threshold, and the worker is exempt from the FLSA overtime provisions.
The final rule also clarifies that a worker’s pay exceeds the threshold if either the premium pay



increases the worker’s total pay above the wage threshold or the worker’s total pay was
already above the threshold, before receiving premium pay.

Treasury has also updated the final rule to clarify that written justification means a brief,
written narrative justification of how the premium pay or grant is responsive to workers
performing essential work during the public health emergency. This could include a description
of the essential workers’ duties, health or financial risks faced due to COVID-19, and why the
recipient determined that the premium pay was responsive despite the workers’ higher
income.

Recipients should refer to SLFRF program reporting guidance, user guides, and other
documentation for further guidance on the form and content of the written justification.
Treasury anticipates that recipients will easily be able to satisfy the justification requirement for
front-line workers, like nurses and hospital staff.

Definition of Premium Pay

The statute defines premium pay as ‘““an amount of up to $13 per hour . . ., in addition to wages
or remuneration the eligible worker otherwise receives, for all work performed by the eligible
worker during the COVID-19 public health emergency. Such amount may not exceed $25,000
with respect to any single eligible worker.”” The interim final rule incorporated this definition
and emphasized that premium pay should be in addition to compensation typically received.

Public Comment: Several submitted comments related to the definition of “premium pay.”
Several commenters asked Treasury to clarify certain aspects of the interim final rule and
statutory definition of premium pay. For instance, a few commenters asked whether the
$25,000 limit applies to the annual amount of premium pay received or the aggregate amount
of premium pay received over the period of performance. A few commenters requested
flexibility as to how premium pay may be awarded, including flexibility to make monthly or
quarterly payments or lump sum payments. Finally, commenters requested additional
clarification as to how premium pay should be calculated. For instance, a commenter asked
how to calculate the amount of and account for overtime pay and other incentive pay.269

Treasury Response: Treasury has clarified some of these issues in the final rule. For example,
Treasury has clarified in the final rule that the $25,000 per employee limit is for the entire
period of performance, not an annual cap. Further, recipients have discretion with respect to
the way in which premium pay is awarded to eligible workers (e.g., monthly, quarterly, lump
sum), provided that the total premium pay awarded to any eligible worker does not exceed $13
per hour or $25,000 over the period of performance. Finally, a recipient may award premium
pay to an eligible worker in addition to the overtime pay already earned by the eligible worker
but in no instance may the portion of the compensation funded with SLFRF funds exceed $13
per hour, even if strict time-and-a-half calculation requires more.?’° To the extent that an
employer is required under the FLSA to make payments to an eligible worker in excess of $13



per hour or $25,000 in the aggregate over the period of performance, the employer must use a
source of funding other than the SLFRF funds to satisfy those obligations.

Program Structure

Public Comment: Several commenters also requested elaboration on eligible types of
employees and permissible structures for awarding premium pay. A few commenters asked if
premium pay could be awarded to volunteers or those in irregular and non-hourly or salaried
employment positions. Similarly, various commenters asked if part-time workers were eligible
for premium pay.

Some commenters asked Treasury to provide more detail on when premium pay may be paid
retroactively or if a government could reimburse its general fund for hazard pay already paid
before the start of the period of performance.

Treasury Response: Treasury has also made clear in the final rule that a recipient may award
premium pay to non-hourly or salaried workers as well as part-time workers. Premium pay may
not, however, be awarded to volunteers. If a recipient is interested in compensating volunteers
with SLFRF funds, then it must do so consistent with the requirements set forth in other eligible
use categories; for example, see section Public Sector Capacity and Workforce in Public Health
and Negative Economic Impacts.

Under the final rule, recipients may award premium pay retroactively; however, SLFRF funds
may not be used to reimburse a recipient or eligible employer grantee for premium pay or
hazard pay already received by the employee. To make retroactive premium payments funded
with SLFRF funds, a recipient or eligible employer grantee must make a new cash outlay for the
premium payments and the payments must be in addition to any wages or remuneration the
eligible worker already received, subject to the other requirements and limitations set forth in
the ARPA and this final rule.

Finally, as part of accepting the Award Terms and Conditions for SLFRF, each recipient agreed to
maintain a conflict-of-interest policy consistent with 2 CFR 200.318(c) that is applicable to all
activities funded with the SLFRF award. This award term requires recipients and subrecipients
to report to Treasury or the pass-through agency, as appropriate, any potential conflict of
interest related to the award funds per 2 CFR 200.112. Pursuant to this policy, decisions
concerning SLFRF funds must be free of undisclosed personal or organizational conflicts of
interest, both in fact and in appearance. Consistent with this policy, elected officials are
prohibited from using their official position and control over SLFRF funds for their own private
gain. This policy also prohibits, among other things, elected officials from steering funds to
projects in which they have a financial interest or using funds to pay themselves premium pay.

Overview of Final Rule

Overview of Final Rule Pg. 35
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https://home.treasury.gov/system/files/136/SLFRF-Final-Rule-Overview.pdf#page=35

The Coronavirus State and Local Fiscal Recovery Funds may be used to provide premium pay to
eligible workers performing essential work during the pandemic. Premium pay may be awarded
to eligible workers up to $13 per hour. Premium pay must be in addition to wages or
remuneration (i.e., compensation) the eligible worker otherwise receives. Premium pay may
not exceed $25,000 for any single worker during the program.

Recipients should undergo the following steps to provide premium pay to eligible workers.

1.

Identify an “eligible” worker. Eligible workers include workers “needed to maintain
continuity of operations of essential critical infrastructure sectors.” These sectors and
occupations are eligible:

v Health care

v Emergency response

v Sanitation, disinfection & cleaning

v Maintenance

v Grocery stores, restaurants, food production, and food delivery

v Pharmacy

v Biomedical research

v Behavioral health

v Medical testing and diagnostics

v/ Home and community-based health care or assistance with activities of daily living
v Family or child care

v Social services

v Public health

v Mortuary

Vv Critical clinical research, development, and testing necessary for COVID-19 response
v State, local, or Tribal government workforce

v Workers providing vital services to Tribes

v Educational, school nutrition, and other work required to operate a school facility
v Laundry

v Elections

v Solid waste or hazardous materials management, response, and cleanup

v Work requiring physical interaction with patients

v Dental care

v Transportation and warehousing

v Hotel and commercial lodging facilities that are used for COVID-19 mitigation and
containment

11



Beyond this list, the chief executive (or equivalent) of a recipient government may
designate additional non-public sectors as critical so long as doing so is necessary to
protecting the health and wellbeing of the residents of such jurisdictions.

Verify that the eligible worker performs “essential work,” meaning work that:

e |Is not performed while teleworking from a residence; and

e Involves either:
a. regular, in-person interactions with patients, the public, or coworkers of the
individual that is performing the work; or
b. regular physical handling of items that were handled by, or are to be handled
by, patients, the public, or coworkers of the individual that is performing the
work

3. Confirm that the premium pay “responds to” workers performing essential work during
the COVID-19 public health emergency. Under the final rule, which broadened the share of
eligible workers who can receive premium pay without a written justification, recipients
may meet this requirement in one of three ways:

» Eligible worker receiving premium pay is earning (with the premium included) at or
below 150 percent of their residing state or county’s average annual wage for all
occupations, as defined by the Bureau of Labor Statistics’ Occupational Employment and
Wage Statistics, whichever is higher, on an annual basis; or

e Eligible worker receiving premium pay is not exempt from the Fair Labor Standards
Act overtime provisions; or

e If a worker does not meet either of the above requirements, the recipient must
submit written justification to Treasury detailing how the premium pay is otherwise
responsive to workers performing essential work during the public health emergency.
This may include a description of the essential worker’s duties, health, or financial risks
faced due to COVID-19, and why the recipient determined that the premium pay was
responsive. Treasury anticipates that recipients will easily be able to satisfy the
justification requirement for front-line workers, like nurses and hospital staff.

Premium pay may be awarded in installments or lump sums (e.g., monthly, quarterly, etc.) and
may be awarded to hourly, part-time, or salaried or non-hourly workers. Premium pay must be
paid in addition to wages already received and may be paid retrospectively. A recipient may not
use SLFRF to merely reimburse itself for premium pay or hazard pay already received by the
worker, and premium pay may not be paid to volunteers’ work.
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