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Overview 

•  Fair Labor Standards Act (FLSA) – Federal law governing 
wage and hour issues 

•  Start with presumption that all employees are non-exempt  
•  (non-exempt = comp time/overtime pay for all hours 

worked over 40 in a work week) 
•  Two parts to being exempt:   

o  Must be paid at least $455/week on a salary basis AND 
o  Meet one of the duties tests  



Non-Covered Employees 
•  Elected Officials; 
•  Personal staff of elected officials; 
•  Policy making appointees; 
•  Legal advisors; and  
•  Legislative employees 

•  Each non-covered employee category has its own test to determine 
whether the position is covered or not 



Compensatory Time  

•  Over 40 hours in a work week = overtime.  
•  Paid on check OR 
•  Given as comp time with prior agreement 

•  Comp is limited to 480 hours 
o  Law enforcement, 
o  Fire protection, 
o  Emergency Response Personnel, or  
o  Employees engaged in seasonal activities  

•  Or 240 hours  
o  All other county employees  



Compensatory Time  

•  Employees must be allowed to use comp time when they 
request it, provided it does not “unduly disrupt” the county’s 
operations 

•  Agreed to beforehand, preferably in writing  
•  Must pay employees for unused comp time when their 

employment terminates (voluntary or involuntary separation) 
•  Overtime Carry Over  

o  FLSA v. County Considerations  



Exemptions 

•  White Collar Exemptions 
o  Executive  
o  Administrative 
o  Professional  

§  Learned professionals  
§  Creative professionals 
§  Teachers in a school system 

o  Computer Employees  
o  Outside Sales Employees  



Executive Employees 

•  Salary: 
•  $455 per week or equivalent  

•  Duties: 
•  Primary duty is the management of the enterprise of a 

recognized department or subdivision 
•  Customarily and regularly directs the work of two or more other 

employees (full-time) 
•  Has authority to hire or fire other employees (or 

recommendations are given particular weight) 



Administrative Employees 

•  Salary: 
•  $455 per week or equivalent  

•  Duties: 
•  Primary duty of performing office or non-manual work 

directly related to the management or general business 
operations of the employer or the employer’s customers 

•  Primary duty includes the exercise of discretion and 
independent judgment with respect to matters of 
significance  



Directly Related to Management or 
General Business Operations  

•  Examples include work in functional areas such as: 
 
 
•  Tax		
•  Finance		
•  Employee	Benefits	
•  Labor	Relations	
•  Public	Relations	
•  Government	Relations	
•  Computer	Network	
•  Internet	&	Database	administration		
•  Legal	&	Regulatory	Compliance		
•  Safety	&	Health	
•  Personnel	Management	

•  Human	Resources	
•  Accounting		
•  Budgeting		
•  Auditing		
•  Insurance	
•  Quality	Control	
•  Purchasing		
•  Procurement		
•  Advertising	
•  Marketing		
•  Research		



Computer Employees Exemption 

•  Salary: 
o  $455 per week or equivalent  

•  Duties: 
o  Primary duty of: 

§  (A) application of systems analysis techniques and procedures, including consulting 
with users, to determine hardware, software, or system functional specifications; or  

§  (B) design, development, documentation, analysis, creation, testing, or modification of 
computer systems or programs, including prototypes, based on and related to user or 
system design specifications; 

§  (C) design, documentation, testing, creation, or modification of computer programs 
related to machine operating systems; or 

§  (D) a combination of the above duties, the performance of which requires the same 
level of skills 



Computer Employees Exemption  
(cont.) 

•  Examples of positions that are not exempt:  
•  Employees using computer-aided design software, but who 

make no design decisions 
•  Help-desk personnel performing routine tasks 
•  Jobs highly dependent on computers, but not primarily 

engaged in computer systems analysis and programming 
duties  

•  IT support specialist responsible for diagnosing computer-
related problems as requested by end users, including 
researching and resolving complex problems 



Professional Employees 

•  Encompasses two exemptions--one for “learned 
professionals” and one for “creative professionals” 
•  Learned Professionals must have a primary duty that: 

•  The employee must perform work requiring knowledge of an advanced type; 
•  The advanced knowledge must be in a field of science or learning; and 
•  The advanced knowledge must be customarily acquired by a prolonged course of 

specialized intellectual instruction 
§  Professionals include, but are not limited to the following: teachers, lawyers, 

accountants, engineers, actuarial computation 

•  Creative Professionals must have a primary duty that: 
•  Involves the performance of work requiring invention, imagination, originality, or  
•  talent in a recognized field of artistic, or creative endeavor 

§  Actors, musicians, composers, novelists, conductors, soloists  

 



Highly Compensated Employees 

•  Highly Compensated Employees 
o  Total annual compensation of at least $100,000 = exempt IF 

they regularly perform at least 1 of the exempt duties of an 
executive, administrative, or professional employee  

o  The total annual compensation must include at least $455/
week paid on salary basis. Remainder may include 
commissions, nondiscretionary bonuses, and other non 
discretionary compensation 

o  Applies only to those employees performing office or non-
manual work  



Salary Basis 

•  The Salary Basis Test  
o  Exempt employees must be paid on a salary basis where 

they regularly receive each pay period a predetermined 
amount of at least $23,660 per year ($455 per week) 

o  An exempt employee's salary cannot be subject to 
reduction because of variations in the quality or quantity of 
the work performed.  



Salary Basis 
•  An exempt employee must receive his or her full salary for 

any week in which he or she performs work, without regard 
to the number of days or hours worked. 

•  There are exceptions to the no docking rule that do not 
violate the salary basis test: 

•  When the exempt employee is absent for a full day; 
•  When an exempt employee violates safety rules of major significance; 
•  When an exempt employee is in good faith suspended for a full day or 

more for infractions of workplace conduct rules 



Salary Basis 

•  When can an employer dock the salary of an exempt 
employee and not violate the salary basis test? 
o  For initial and terminal weeks of employment; and 
o  When an exempt employee takes unpaid leave under the 

FMLA. 
o  Intermittent leave    



Salary Basis – Public Employer 

•  Public Agency Employers and the Salary Basis Test: 
•  May dock the pay of an exempt employee for less than one day 

without jeopardizing their status if: 
o  The employee is paid according to a system set by statute, ordinance, 

regulation, policy or practice based on principles of public accountability; 
o  Under which the employee accrues PTO; and  
o  That requires pay reduction when PTO is not used; and  
o  PTO is not used because: 

§  Permission to use leave was not sought or was sought but permission 
was denied; 

§  Employee’s accrued leave exhausted; or 
§  Employee chooses to use leave without pay  



207(k) Public Safety Partial 
Exemption 

Applies	to	law	enforcement,	fire	fighters	and	public	safety	personnel		
•  TEST:		

•  Work	for	a	public	agency	
•  Employer	has	an	established	and	regularly	recurring	work	period	between	7	and	28	days	
•  80/20	duties	test	(cannot	spend	more	than	20%	of	work	time	performing	non-emergency	work)	

	



Work Periods 



Travel Time  
•  General rule 

o  Employees should be compensated for all travel unless it is overnight and outside of 
regular working hours and on a common carrier and where no work is done.  
§  Note: Travel time at the beginning or end of the workday, is not compensable to 

and from the work site. 
•   Commute Time 

o  If an employee is required to report to a meeting place where he or she is to pick up 
materials, equipment or other employees, or to receive instructions before traveling to 
the work site, comp time starts at the meeting place. 

•  Travel during the Workday  
o  Test: Determine whether the employee is engaged in travel as part of the employer's 

principal activity. 
§  If the travel time, before or after the work day, is not for the benefit of the 

employer or part of the employer's principal activity, the travel time in non-
compensable. 



Travel Time  
(cont.) 

 
•  Work Performed While Traveling  

o  Any work which an employee is required to perform while traveling must be 
counted as hours worked. An employee who drives a truck, bus, automobile, 
boat or airplane, or an employee who is required to ride therein as an assistant 
or helper, is working while riding, except during bona fide meal periods or 
when he is permitted to sleep in adequate facilities furnished by the employer. 

•  Out-of-Town Travel 
o  Travel away from home is clearly work time when it cuts across the employee's 

workday. The employee is simply substituting travel for other duties.  
o  The time is not only hours worked on regular working days during normal 

working hours but also during the corresponding hours on nonworking days.  
o  Thus, if an employee regularly works from 9 a.m. to 5 p.m. from Monday 

through Friday the travel time during these hours is work time on Saturday and 
Sunday as well as on the other days.  



Plan of Action 

•  What next? 
o  Evaluate exempt v. nonexempt status of each employee: 

§  Are they paid at least $455/week? 
§  Do they perform the duties required under the 

regulations? 
§  Do their job descriptions reflect their duties?  



Plan of Action 

•  Best Practices and Policies 
§  Mandate accurate time keeping by employees 
§  Discipline for falsification of time records  
§  Signed time card/sheet certifies that time recorded is accurate 
§  Require prior authorization for overtime, in writing 
§  Unauthorized overtime grounds for discipline  
§  Salary Basis Safe Harbor 
§  Specific requirement for meal breaks and rest breaks in written policy 
§  Off-the clock time including remote work issues (phones. Emails, tablets, etc.) 
§  Process for reporting time worked off-the-clock 
§  Require that employees check paychecks/paystubs for errors  



Plan of Action 

•  Training  
o  HR/Accounting  
o  Supervisors 

§  Monitor that employees are working all claimed hours, and 
§  The employees are not working unreported hours   

o  Employees 
o  Recordkeeping  

o  Retain payroll records for as long as possible  
o  Retain backup documents, e.g. time cards, schedules, etc., for as 

long as possible 
o  Records must be available for inspection by DOL with 72 hours of 

notice  



Contact Information  
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Direct Line: 501-375-8694 

bmcallister@arcounties.org 


